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attorneys’ fees and costs incurred, including without limitation such fees and costs incurred in 

connection with the accounting.  (Jan. 24, 2013 Order, at ¶ 570.) 

 The parties thereafter participated in the Court-ordered accounting proceedings before the 

Special Master and, during those proceedings, stipulated to the following additional shortfalls 

under Section 5.1 of the Asset Purchase Agreement:  (1) $38,911,106 for the first covenant 

period (i.e., April 1, 2003 through March 31, 2005) (the parties stipulated to a total shortfall of 

$200,819,610 for this period, and deducted the amount of $161,908,504 already ordered to be 

paid by the Court); (2) $4,459,707 for the second covenant period (i.e., April 1, 2005 through 

March 31, 2006); (3) $6,525,288 for the third covenant period (i.e., April 1, 2006 through March 

31, 2007); and (4) $27,640,220 for the fourth covenant period (i.e., April 1, 2007 through March 

31, 2008).  (Stipulation Regarding Accounting for Capital Expenditures, approved by the Court 

on April 29, 2014.)  Such stipulated additional shortfalls total $77,536,321.   

Adding the stipulated additional shortfalls of $77,536,321 to the $161,908,504 in 

minimum shortfalls identified in the Jan. 24, 2013 Order results in a total shortfall amount of 

$239,444,825, and the Court hereby awards the sum of $239,444,825 and enters Judgment in that 

amount in favor of Plaintiff and against Defendants, jointly and severally. 

 By Order dated October 21, 2015, incorporated herein by reference, the Court amended 

Paragraph 571 of the Jan. 24, 2013 Order because the aggregate shortfall amount of 

$239,444,825 was readily ascertainable on October 2, 2009, the date this lawsuit was filed.  

Consistent with that ruling, the Court hereby orders as part of this Judgment that Defendants, 

jointly and severally, shall pay to Plaintiff prejudgment interest from that date at the statutory 

rate of 9% per annum pursuant to RSMO. § 408.020 and/or § 408.040, compounded annually.  

Such prejudgment interest has accrued in the amount of $167,105,206 through November 20, 
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2015, and shall continue to accrue after November 20, 2015 at the statutory rate of 9% per 

annum, compounded annually, until this Judgment is satisfied in full, pursuant to RSMO. § 

408.020 and/or §408.040. 

 In addition, the Court hereby awards Plaintiff as part of this Judgment the sum of 

$17,861,284, which represents Plaintiff’s total attorneys’ fees and costs incurred through 

February 17, 2015.  The parties previously stipulated to these amounts of fees and costs, broken 

down as follows:  (1) $12,600,000 in attorneys’ fees and $649,724.34 in costs incurred through 

January 24, 2013, plus interest, in accordance with the parties’ approved Stipulation for Initial 

Award of Attorneys’ Fees, filed April 17, 2013; and (2) $3,900,839.18 in attorneys’ fees’ and 

$710,721.13 in costs incurred from January 25, 2013 through February 17, 2015, plus interest, in 

accordance with the parties’ approved Stipulation for Second Award of Attorneys’ Fees and 

Costs, filed March 13, 2015.  The Court finds further that the accrued interest on the $17,861,284 

in fees and costs awarded herein is $4,843,890, through November 20, 2015, and that amount is 

hereby awarded to Plaintiff, with additional interest continuing to accrue at the statutory rate of 

9% per annum, compounded annually, on the fees and costs awarded.   

 The Court finds further as part of this Judgment that Plaintiff is entitled to an additional 

award of $4,470,388, representing the reasonable attorneys’ fees and costs Plaintiff has incurred 

between February 17, 2015, and November 19, 2015.  Plaintiff shall also be entitled to additional 

awards of its reasonable attorneys’ fees and costs incurred on and after November 20, 2015, 

including without limitation all such fees Plaintiff may incur on an hourly basis, and all such 

contingency fees Plaintiff may incur in the future as a percentage of the interest continuing to 

accrue as set forth herein.   
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DEENA BEIN JENAB 
Attorney for Plaintiff 
SEYFERTH BLUMENTHAL & HARRIS 
4801 MAIN STREET 
SUITE 310 
KANSAS CITY MO 64112 
(816) 756-0700 
FAX: (816) 756-3700  
deena@sbhlaw.com 
 
THOMAS G. KOKORUDA  
Attorney for Defendants  
POLSINELLI PC 
900 W. 48TH PLACE  
SUITE 900 
KANSAS CITY MO 64112-1895  
(816) 753-1000 
(816) 753-1536 
FAX: (816) 753-1536 
tkokorunda@polsinelli.com 
 
LAUREN E. TUCKER–MCCUBBIN 
Attorney for Defendants 
POLSINELLI PC 
900 W 48TH PLACE, STE 900 
KANSAS CITY MO 64112 
(816) 753-1000 
FAX: (816) 374-0509  
ltucker@polsinelli.com 
 
MARK P. GOODMAN  
Attorney for Defendants 
DEBEVOISE & PLIMPTON 
919 Third Avenue 
New York, NY  10022 
(212) 909-7253 
FAX: (212) 521-7253 
mpgoodman@debevoise.com 
 
MAURA KATHLEEN MANAGHAN  
Attorney for Defendants 
DEBEVOISE & PLIMPTON 
919 Third Avenue 
New York, NY  10022 
(212) 909-7459 
FAX: (212) 521-7759 
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mkmonagh@debevoise.com 
 


